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DAC6 NEWSLETTER 

 

What is DAC6?  

The Council of the European Union (EU) has adopted Directive 2018/822 (DAC6 or 
the Directive) on the mandatory disclosure and exchange of cross-border tax 
arrangements. It sets out to strengthen transparency in the tax ecosystem. DAC6 
compliance is a continuous marathon for taxpayers and it's part of the "new normal" 
of the tax ecosystem.  

The information about the cross border reportable arrangements will be automatically 
exchanged between the EU Member States. DAC6 has broadened the reporting 
requirement by imposing reporting obligations on the intermediaries who are involved 
in certain reportable cross-border arrangements (RCBA) and requires reporting 
detailed information on a broad range of cross-border tax arrangements. 

The Republic of Cyprus has published draft legislation to transpose Directive 
2018/822/EU.   

 What are the key provisions of the DAC6 Directive? 

Given that the obligation to report seems to mainly fall on intermediaries, it is important 
to know which intermediaries are included in the scope of the DAC6 Directive. An 
intermediary is anyone: 
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 that designs, markets, organizes or makes available for implementation or 
manages the implementation of an RCBA; or 

 that provides, directly or by means of other persons, aid, assistance or advice 
with respect to designing, marketing, organizing, making available for 
implementation or managing the implementation of an RCBA. 

A “cross-border arrangement” means an arrangement between at least one member 
state and another country (EU or non-EU), pursuant to meeting at least one of the 
prescribed conditions. 

A “reportable cross-border arrangement” (RCBA) means any cross-border 
arrangement that contains at least one of the hallmarks in categories A through E. 

Also important to define is an “intermediary,” which is a taxpayer that meets one of the 
following conditions in a member state: 

1. tax resident; 
2. permanent establishment (PE); 
3. incorporated, or governed; or 
4. registered with a professional association re: legal, tax, or consulting 

Notwithstanding the fact that the purpose DAC6 seems to be to establish a reporting 
obligation for intermediaries, there are certain situations where the reporting obligation 
will fall on the taxpayers themselves. For example, if an RCBA is planned and 
executed in-house, no intermediary will be involved, therefore the obligation will fall 
upon the taxpayer. Similarly, if the relevant intermediary can invoke legal professional 
privilege, then the obligation to report falls on the taxpayer.  

Despite the fact that DAC6 has not yet been implemented in local law, it is already in 
force unofficially, since it covers cross-border arrangements that took place after June 
25th 2018. As such, intermediaries will need to evaluate whether cross-border 
arrangements that took place after June 25th 2018 are reportable. 

Hallmarks 

In order for a cross-border arrangement to be reportable, it must contain one of the 
hallmarks outlined by the DAC6. The hallmarks are essentially five categories of 
potential characteristics of an arrangement, which could indicate aggressive tax 
planning. However, some of the hallmarks will only be reportable if they satisfy the 
main benefit test i.e. if it can be established that the main benefit or one of the main 
benefits which, having regard to all relevant facts and circumstances, a person may 
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reasonably expect to derive from an arrangement is the obtaining of a tax advantage. 
Although the scope of each of the hallmarks seems to be quite broad, DAC6 lacks 
guidance or examples, which will likely mean that each Member State, including 
Cyprus, will end up implementing slightly different versions of DAC6. As such, it is 
expected that, at least in the beginning, the information being reported will necessarily 
differ from nation to nation.    

The hallmarks, are divided into five distinct categories:  

A. Generic hallmarks linked to the main benefit test  

B. Specific hallmarks linked to the main benefit test  

C. Specific hallmarks related to cross-border transactions (some of which are linked to the 
main benefit test)  

D. Specific hallmarks concerning automatic exchange of information and beneficial ownership  

E. Specific hallmarks concerning transfer pricing 

Deadlines 

The person(s) with whom the reporting obligation lies is required to file the information 
with the relevant authorities within 30 days, beginning on: a) the day after the 
reportable cross-border arrangement is made available for implementation to that 
relevant taxpayer, or b) is ready for implementation by the relevant taxpayer, or c) 
when the first step in its implementation has been made in relation to the relevant 
taxpayer, whichever occurs first. Persons that do not qualify as an intermediary but 
have provided assistance with respect to a reportable cross-border arrangement — 
the secondary definition mentioned above — will be required to file information within 
30 days beginning on the day after they provided, directly or by means of other 
persons, aid, assistance or advice. 

What information will be disclosed 

A standard form for the exchange of information developed by the European 
Commission includes the following: the identification of the taxpayers and 
intermediaries involved; the hallmark(s) that generated the reporting obligation; a 
summary of the arrangement; details of the relevant domestic tax rules; the date on 
which the first step in the implementation was made; the value of the arrangement; 
and identification of any other person or Member State likely to be affected by the 
arrangement. National tax authorities of all Member States have access to the 
directory. However, the exchanged information will not be made available to the public 
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and the Commission will only have access to it insofar as needed for the monitoring 
of the functioning of the Directive. 

Why is this legislation important to Cyprus professionals? 

DAC6 now requires Cyprus professionals to exercise caution and monitor cross-
border arrangements in order to decide whether they meet the hallmark criteria of 
DAC6.  In the event that this is the case, an arrangement may become reportable to 
the tax authorities. If multiple intermediaries are involved for the implementation of an 
RCBA or a series of RCBAs, then co-ordination between all intermediaries will be 
essential in order to ideally avoid multiple reports on the same arrangement. 

Penalties 

Since currently the Cypriot DAC6 draft law transposing the DAC6 Directive is still in 
draft form, it is expected that a penalty ranging between €10.000 and €20.000 will 
apply. 

Other penalties in relation to delays in reporting, failure to notify other intermediaries, 
for incomplete or misleading report, and failure to pay any fines are also expected to 
range between €1.000 and €20.000. 

 

  
 

 

 

NOTE: DAC6 backlog transactions obligation for assessment and possible reporting 
applies to all companies, either in good standing, liquidated, dissolved, or transferred 
out from our administration (covered period 25/06/2018-30/06/2020). 

Contact: If you would like more information about how GCPLAW can help you, 
feel free to contact: 

Georgia Constantinou-Panayiotou, georgia@gcplaw.com.cy 
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